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~

COUNTY OF SAN MATEO

COMPLEX CIVIL LITIGATION .
MARYAM ABRISHAMCAR and o “Case No. CIV 535490
KAVIKAPUT, PAGA REPRESENTATIVE ACTION
Plaintiffs, Assigned for All Purposes to

Hon. Marie S. Weiner, Dept. 2
Vs. o

ORDER ON MOTIONS FOR
-ORACLE AMERICA, INC., and Does 1 SUMMARY ADJUDICATION OF

through 100, inclusive, _ ISSUES

Defendants. :
/

On March 15, 2022, hearing was held on multiple motions for summary

— adjudication of issues in Department 2 of this Court before the Honorable Marie S.
'Weiner. Michael Palmer, Meredith Firetog and Danielle Fuschetti of Sanford Heisler
Sharp LLP, »and Laura Ho, James Kan and Gingér Grimes of Goldstein Borgen Dardarian
& .Ho appeared on behalf of Plaintiffs Maryam Abrishamcar and Kavi Kapur; and

Brendan Dolan, Lucky Meinz, Lowell Ritter, and Harrison Thome of Sheppard Mullin

Richter & Hampton LLP appeared on behalf of Defendant Oracle America Inc.



Subsequently, counsel requested thevz opportu;lity to i)resent supplemental briefing,
which was granted per CMC Order #26.' Supplém,ental briefing was filed, concluding on
April 22, 2022, and the matter under submission.

Upon due consideration bf the briefs and evidence presented, a;nd thg oral
argument of counsel for the partiés, and having permitted supplemental Briefmg, and
having taken the matter ﬁndér submission, | |

IT IS HEREBY ORDERED as follows:

Thg parties stipulatgd to certain issues being adjudicatéd as motions for summary
adjudication of issués, pﬁrsuant to Code of Civil Procedure Section 437c(t), qyén if it
does not completely dispose of a cause of action, as set forth in this Court;s Order filed
October 6, 2621. )

The Private Aftorhéy General Act allowing enforcement of the Labor Code by
private citizeps on behalf of the State is set forth in Labor Code Sections 2698 ef seq. In
regard fo the preéent motions by the parties, Section 2699(f)(2) stateé “For all pro§isions
of this code ex::epf those for which a cﬁvil beﬁalty ig specifically provided, there is
>es‘tab-1isl‘1ed a civil penalty for a violation of these provisions, as follows: . . . (2) If; at the . :

time of the alleged violation, the person é£nploys one or more employees, the civil‘
penalty is one hundreq doilars_ (8100) for each aggrieved .emi)loyee per pay period
f(.n: the initial violation 'and two hundred dollars ($200) for each aggrieﬁd employee
per pay>period for eacil subseqﬁent violation.” (Bold added.) |

Plaintiffs’ Motion for Summary Adjudicatior of the following issue: “Civil

~ penalties are avail;ble under the Private Attorneys General Act for each aggrieved

employee for each pay period in which the empldyee is erﬁpioyed before Oracle issues a



written commission coﬁtract; and, separately, in which the employee is employed
pursuant to an unsigned commission cohtract.” is GRANTED IN PART.

| Defendant Oracle’s Mdfion for Summary Adjudication of the following issue:
“Plaintiffs‘rriay recover, at most, a siﬁgle penalty undér the Private Attome&s General Act
in circumstances in which it 1s proven tﬁét Oracle violated Labor Code section 2751 by
(1) failure to prévide employées with a cor'nmi'ssion‘agreement signe_d by Oracle, and (2)
failure to provide newly hired'.employees with a commission égreement before they
began workin_g for Oracle. These violétions are one time initial violations of section
2751 that do not continue to accrue PAGA penalties on a_pér pay périod basis.” is
- DENIED.

" The Court holds that civil penélties under PAGA are available for failure to issue
a’wﬁtten commission contract per aggrieved ‘employée per pay period until Oracle issues
a written commission contract for that aggrieved employee. The Court finds that the
expréés provision of the statute that civil penalties are “per pay périod”'applies to the B
Labor Code Section 2751 violations alleged by Plaintiffs against Defendant Oracle.
Defendant’s ai*gument that the Cburt should ignore that express statutory lahguage, and
instead find only a single violation for a single one-time pehaltyi is rejected.

Civil penalties under PAGA are available for failure of Oracle to provide a signed
commission ?ontract per aggrieved employee per pay period until Oracle provides a
signed written commission contract. This must be taken in the proper context, in that
Oracle issues annual commission contracts, and tﬁus upon the expiration of that
commissio,n contract, the violation as to that contract Wodd end upon the issuance of the

new commission contract.



Oracle argues that tﬁe failure to provide a signed commission contract should be
' treated as single violatioﬁ only for the first pay period that it occurs. Whethér or not that
is good policy is ilr'relevar.it‘— the Legislature has stated in PAGA that civil pgnalties are'
per pay peri;)d 'for the violation. The parties point to mﬁlﬁplg examples .in the; Labor /
Code where the Legislature has pfovided a sin‘glé penalty for a éingle violatioﬁ, and
Defendant ﬁoi'rlts to case law regarding single-pénalty situations — none of ;zvhich are
PAG_A civil penalties. Thaf is not the language used in tﬁe subject cfvil penalty provision
of PAGA. Ofa}cle cquldl?‘ﬁx” the pro'l;lerr\l, ie., é&op‘ the violation, by providinga- sfgnéd '
written commission conﬁact. |
Rather, Oracle’s argument actﬁaily goes fo the issue of this Court’s statutory

authority un&er PAGA to exercise its discretion, under Section 2699(e), to reduce the

total amount of civil penalties under the circumstances. That is not an issue for
. _ _ ;

[

adjudication on ﬁotion for summary adjudication.
Lurking in the subtext is the determination as to whether the failure to ‘Fimely
provide a written corhnﬁséi@n contract and the failure to providé a signed written
commission contract should be treateci as one Viqiation_of Labor Code Section 2751 (ie. .
- failure to provide a signed written commi'ssidﬁ contract upon commencing sérvices) or
should ‘b_e treated as two violations of Labpr Code Section (i.e.,‘ violation of Section
2751(a) and yiolation of éection 2851(b)) for purposes of calculating civil penalties.
Again, that is ‘not the issue for-detcrmination on ﬁﬁs motion — which Plaintiffs explicitiy'
‘ adm/it, i:e., that the issue ‘lof “sfacking” of peﬂaities-is not preéented by their ‘motion.
Defendant Oracrle':"‘s Motion for Summary Adjudication of the following issue:

“Oracle cannot be assessed heightened PAGA penalties for ‘subsequent’ violations of

Labor Code sections 204, 221, 232, or 2751 unless Plaintiffs pf(_)ve that'a court or the

4



Labor Commissioner previously found that Oracle committed the same initial Labor
Code violations on which subsequent penalties afe sought.” is DENIED. Defendant has
over-stated its positipn and the statements in case law — and therefore has not precisely
stated the standard under law. In regard to what is the meaning and effect of the *
undéfined term “subsequent” — for purposes of PAGA penalties -- the threshold question
is not whether a court (;r the State made a prior formal ﬁndiﬁg or adjudication of a Labor
Code violation by that employer; but — Iat most — that.the employer had notice that its
conduct was in violation of the Labor Code.

DATED: June 13, 2022 : - W

HON. MARIE S. WEINER
JUDGE OF THE SUPERIOR COURT




